AMENDMENT UNDER 37 C.F.R. § 1.1 14(c) Attorney Docket No.: Q84102 

U.S. Application No.: 10/510,497 

REMARKS 

Claims 6, 9 and 10 are all the claims pending in the application. 

In the present Amendment, claim 6 is amended to recite a process for producing a natural 
cheese, which comprises (1) incubating a lactic acid bacteria starter comprising a lactic acid 
bacteria with culture medium containing milk component wherein yeast extract is added ; (2) 
adding the incubated lactic acid bacteria starter to a raw milk; (3) forming a curd from the raw 
milk mixed with the lactic acid bacteria starter; (4) removing whey from thus formed curd; and 
(5) forming pressed pieces of the curd including molding and pressing the curd, wherein the 
process further comprises adding additional yeast extract to the raw milk at the same time or 
after adding the lactic acid bacteria starter to the raw milk in step (2), and before formation of the 
curd in step (3); and incubating the curd obtained in the above (5), at 20 to 35°C for 16 to 26 
hours to produce the natural cheese, wherein the incubation of the curd is carried out without 
cooling the curd after molding and pressing, wherein .... 

Support for the amendment to claim 6 can be found in the specification, for example, at 
pages 23-24, Example 3. In Example 3, L. gasseri OLL 2716 was inoculated at a ratio of 1% 
into a 10% skim milk medium containing 0.1% yeast extract. Then L. gasseri was cultured at 
37°C for 24 hours, thereby giving bulk starters. Subsequently, 20 kg of partially skim milk (SNF 
8.5%, fat 3%), which had been sterilized at 73°C for 15 seconds, was adjusted to 32°C and 
inoculated with 1% of the L. gasseri bulk starter. Next, 20 g of yeast extract was further 
added. Then cheese curd was produced by a conventional method, pressed and incubated in a 
mold in a room at a room temperature of 25°C for 24 hours. 
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The process of making cheese according to Example 3 includes first adding an yeast 
extract to a 10% skim milk to make bulk starter containing L. gasseri, and then adding additional 
yeast extract after adding the lactic acid bacteria bulk starter to raw milk and before formation of 
the curd in step (2). That is, the yeast exact are added to the process twice. 

No new matter has been introduced. Entry of the Amendment is respectfully requested. 
I. Claim Rejections under 35 U.S.C. § 103 

Claims 6-7, and 9-10 are rejected under 35 U.S.C. § 103(a) as allegedly being 
unpatentable over Gardiner et at. (1998, Development of a probiotic cheddar cheese containing 
human -derived Lactobacillus paracasei strains; hereinafter "Gardiner") in view of DE 1955833 
(hereinafter "R2") and Kimura et al. (EP 1 1 12 692 Al, hereinafter "Kimura"). 

Claims 6-7 and 9-10 are rejected under 35 U.S.C. § 103(a) as allegedly being 
unpatentable over R2 5 Kimura et al. (EP 1 112 692 Al, hereinafter "Kimura"), further in view of 
Germond et al. (WO 0188150, hereinafter "Germond"). 

Applicants traverse the above rejections for at least the reasons presented in the 
previously submitted Amendments and Responses, which are not be repeated herein. 

Further, in the Advisory Action of March 16, 2010, the Examiner provided comments on 
the Declaration by Mr. Matsuo submitted on February 11, 2010 together with the Amendment 
under 37 CF.R. § 1.116. 

In particular, regarding the claimed feature of "viable cell count overtime," the Examiner 
asserted that Gardiner et at. (1998, referred to by the Examiner as "Rl", hereinafter as 
"Gardiner") discloses bacterial counts of their product. According to the Examiner, Gardiner 
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discloses that after 8.5 months at 8 °C, the count is in the ten to hundred million per gram ranges. 
See the Advisory Action, at page 3, paragraph c. 

Gardiner relates to preparation of cheddar cheese containing live cultures of probiotic 
Lactobacilli, Gardiner is said to disclose that cheese made with L. paracasei contained high 
levels of these probiotic strains after 8 months of ripening with final counts of 10 7 -10 8 CFU/g 
cheese (page 2195, Col. 1, last two lines to Col. 2, first two lines). 

It is the Examiner's position that since Gardiner discloses that the probiotic L. paracasei 
strains incorporated into cheddar cheese grow and proliferate to high cell numbers in cheese 
overtime, it would have been obvious for ordinary skilled in the art to consider Cheddar cheese 
as an effective vehicle for delivery of Lactobacillus gasseri strains to the consumer. 

Applicants respectfully disagree. There is no reasonable scientific basis to assume all 
Lactobacillus strains have same growth rate and survival rate overtime when incorporated into 
cheese. It is not reasonable to assume that L. paracasei (disclosed in Gardiner) and Lactobacillus 
gasseri strains would be interchangeable to produce predictable results with reasonable 
expectation of success. 

Indeed, Lactobacillus paracasei (used in Gardiner) is well known to be resistant in 
environments and thus has a greater viability than other lactobacillus species including L. 
gasseri, L. casei, L. acidophilus, L. rhamnosus, and others. Applicants submit herewith a copy 
of a publication entitled "Viability of commercial probiotic cultures (I. acidophilus, 
Bifidobacterium sp M L. casei, L. paracasei and L. rhamnosus) in cheddar cheese." In the 
publication, Applicants recognize that the publication does not discuss or compare directly L. 
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gasseri and L. paracasei. However, L. gasseri was used to be classified in L. acidphilus and they 
have similar genetical and morphological characterizations. Therefore, one ordinary skilled in 
the art would understand that L gasseri would show similar viability to L. acidphilus. As shown 
in Fig. 2 in comparison with Fig. 3, the bacterial count of L. acidphilus in cheese (Fig. 2) 
decreased earlier than L. paracasei (Fig. 3). The survive rate of L acidphilus (shown in Fig. 2) 
in cheese after 30 weeks is well below the level of L. paracasei (shown in Fig. 3). That is, the 
data shows that it is unreasonable to assume and conclude that all species of Latobacillus would 
show a same or similar survival pattern as L. paracasei, and that L. gasseri would show a similar 
viability to L. paracasei in cheese after overtime. Also, in view of the scientific fact that L. 
gasseri has similar morphological and genetical characterizations to L. acidphilus, it can easily 
be understood that L. gasseri would show a lower viability than L. parasite in a cheese over the 
time, if manufactured under same conditions. 

In addition, claim 6, as amended, recites in part, a process for producing a natural 
cheese, which comprises (1) incubating a lactic acid bacteria starter comprising a lactic acid 
bacteria with culture medium containing milk component wherein yeast extract is added; (2) 
adding the incubated lactic acid bacteria starter to a raw milk; (3) forming a curd from the raw 
milk mixed with the lactic acid bacteria starter; (4) removing whey from thus formed curd; and 
(5) forming pressed pieces of the curd including molding and pressing the curd, wherein the 
process further comprises adding additional yeast extract to the raw milk at the same time or 
after adding the lactic acid bacteria starter to the raw milk in step (2), and before formation of the 
curd in step (3); and incubating the curd obtained in the above (5), at 20 to 35°C for 16 to 26 
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hours to produce the natural cheese, wherein the incubation of the curd is carried out without 
cooling the curd after molding and pressing, 

R2 is cited by the Examiner as assertedly disclosing a process where cheese of all types 
with improved storage life, higher yield and improved aroma are obtained by replacing or 
supplementing conventional cheese cultures with Bifidus bacteria and preferably adding growth 
activators such as yeast extract to the milk (Abstract). 

However, R2 only discloses adding yeast extract as growth activators; R2 does not 
disclose or recognize the addition of an yeast extract before formation of the curd and after 
incubation of the lactic acid bacteria starter so as to allow L. gasseri grow and survive in cheese 
dominantly over lactic acid bacteria for cheese. Further, quite clearly, R2 does not disclose or 
teach that the yeast exact are added to the process twice. 

The process for producing a natural cheese of present claim 6 requires that the yeast exact 
are added to the process twice. 

It is respectfully submitted that Gardiner in view of R2, Kimura and/or Germond, does 
not disclose or render obvious the claimed process for producing a natural cheese, as recited in 
present claim 6. 

Conclusion 

In view of the amendment to claim 6 and the foregoing remarks, Applicants respectfully 
submit that the present claims are not obvious over Gardiner, in view of R2, Kimura and/or 
Germond. Reconsideration and withdrawal of the present § 103(a) rejections of claims 6 and 9- 
10 are respectfully requested. 
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In view of the above, reconsideration and allowance of this application are now believed 
to be in order, and such actions are hereby solicited. If any points remain in issue which the 
Examiner feels may be best resolved through a personal or telephone interview, the Examiner is 
kindly requested to contact the undersigned at the telephone number listed below. 

The USPTO is directed and authorized to charge all required fees, except for the Issue 
Fee and the Publication Fee, to Deposit Account No. 19-4880. Please also credit any 



overpayments to said Deposit Account. 





Respectfully submitted, 




/Sunhee Lee/ 


SUGHRUE MION, PLLC 




Telephone: (202) 293-7060 


Sunhee Lee 


Facsimile: (202) 293-7860 


Registration No. 53,892 


WASHINGTON DC SUGHRUE/265550 




65565 


/Yan Lan/ 


CUSTOMER NUMBER 






Yan Lan 


Date: May 14, 2010 


Registration No. 50,214 
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